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DATE: 4th May, 2000.
J U D G M E N T : (Per. BATTA, J.)

1. The Petitioners have approached this Court on account of refusal/inaction on the part of the respondents to take samples of water from Dorwol Springs as well as air samples as requested by the petitioners.  The petitioners’ case is that Zuari Agro Chemicals has polluted the Dorwol Springs, thereby rendering the water of the springs unfit for human beings and the pollution of the air surrounding the said factory has affected the people living and working in the area.  The petitioners took up the matter with the respondents and requested them to take air and water samples for tests under the Air (Prevention and Control of Pollution) Act, 1981 and the Water (Prevention and Control of Pollution) Act, 1974.  The petitioner No. 2 also filed a complaint under Section 19 (b) of the Environment Protection Act, 1988 (hereinafter called as “the said Act”) with the authority, but no action was taken by respondent No. 2.  Respondent No. 1 informed the petitioner that he had no jurisdiction to take samples and carry out tests. The petitioners also took up the matter with the Ministry of Environment and Forests who wrote to respondent No. 2 to take appropriate action, but still no action was taken by respondent No. 2.  Repeated requests by the petitioners to the authorities did not bear any fruit and the petitioners had to knock the doors of this Court, since the respondents had failed to discharge their statutory duties.  The petitioners seek directions to the respondents to take samples within specified period on requests from citizens in regard to matters of air and water pollution in terms of Section 11 (i) of the said Act.  The petitioners seek further direction to the respondents to disclose the results of analysis and inquiries carried out in respect of the complaints filed under Section 19 (i) (b) of the said Act.
2.     Learned advocate Mrs. Norma Alvares appearing on behalf of the petitioners took us through the said Act, the Environment (Protection) Rules, 1986 (hereinafter, referred to as “the said Rules”) and Notifications issued by the Central Government.  She pointed out that Article 51A (g) of the Constitution of India enjoins that it shall be the duty of every citizen of India to protect and improve the natural environment including forests, lakes, rivers and wild life and to have compassion for living creatures.  She drew our attention to Section 19 (b) of the said Act which empowers any person to give notice of not less than sixty days of any offence under the said Act and of his intention to make a complaint to the Central Government or the authority or the Officer authorized under the said Act.  Unless this notice is given, the Court cannot take cognizance on a complaint made by a citizen.  According to learned Advocate for the petitioners, when such notice is given, the authorities concerned are required to inquire into the alleged offence, take samples and prosecute those who pollute the environment.  According to her, necessary corollary of the provisions contained in Section 19 of the said Act, is that a person who gives notice to the designated authority should be furnished with a report of the tests carried out, so that if the designated authority does not prosecute the polluters of environment, the citizen can bring them to book.   In this connection, it is pointed out by learned Advocate for the petitioner that there are provisions in the Water (Prevention and Control of Pollution) Act, 1974, as well as the Air (Prevention and Control of Pollution) Act, 1981 to make available the relevant reports, on demand, by the citizen.  In this background, learned Advocate for the petitioners contends before us that the directions sought in this petition be issued to the respondents.
3. Learned Government Advocate Shri H.R. Bharne urged before us that the jurisdiction of the Chief Inspector of Factories and Boilers, respondent No. 1 is restricted to the factory premises and that there is no provision in the said Act which entitles a citizen to seek reports from the designated authorities.
4. Having realized the importance of protection and improvement of natural environment, various laws have been enacted, including the Water (Prevention and Control of Pollution) Act, 1974, the Air (Prevention and Control of Pollution) Act, 1981, the Environment Protection Act, 1986 and the Rules framed there under, namely the Water (Prevention and Control of Pollution)  Rules, 1975; the Air (Prevention and Control of Pollution) Rules, 1982 and the Environment (Protection) Rules, 1986.
5. In addition, Article 48A and Article 51A were inserted by the Constitution (42nd Amendment) Act, 1976.  Article 48A of the Constitution of India enjoins that the State shall endeavour to protect and improve the environment and to safeguard the forests and wild life of the country.  Under Article 51A (g) of the Constitution of India, one of the fundamental duties of every citizen of India is to protect and improve the natural environment including forests, lakes, rivers and wild life and to have compassion for living creatures.
6. Right to pollution free water and air has been recognized as a fundamental right of the citizen under Article 21 of the Constitution of India.
7. The Apex Court, in Rural Litigation and Entitlement Kendra and ors.  v. State of Uttar Pradesh and ors. (AIR 1987 SC 359), has laid down:
“… Preservation of the environment and keeping the ecological balance unaffected is a task which not only Governments but also every citizen must undertake.  It is a social obligation and let every Indian citizen be reminded that it is his fundamental duty as enshrined in Art. 51A (g) of the Constitution.”
8. In Subhash Kumar v. State of Bihar and ors. (AIR 1991 SC 420), the Apex Court has laid down: 
“…. Right to live is a fundamental right under Art. 21 of the Constitution and it includes the right of enjoyment of pollution free water and air for full enjoyment of life.  If anything endangers or impairs that quality of life in derogation of laws, a citizen has right to have recourse to Art. 32 of the Constitution for removing the pollution of water or air which may be determined to the quality of life. ….”
9. We may at this stage briefly refer to some of the relevant provisions of the said Act and the said Rules, as well as the Notifications issued thereunder which empower the designated authorities to take samples, forward the samples for analysis and to take appropriate steps for protection of environment.  In Section 2 “environment”, “environmental pollutant” and “environmental pollution” are defined as under:
 “ (a) “environment” includes water, air and land and the inter-relationship which exists among and between water, air and land, and human beings, other living creatures, plants, micro-organism and property;
(b) “environmental pollutant” means any solid, liquid or gaseous substances present in such concentration as may be, or tend to be, injurious to environment;
(c) “environmental pollution” means the presence in the environment of any environmental pollutant;

Under Section 3 of the said Act, Central Government is empowered to take all such measures as it deems necessary or expedient for the purpose of protecting and improving the quality of the environment and preventing controlling and abating environmental pollution.  Amongst other measures contemplated under Section 3(2) of the said Act, is inspection of any premises, plant, equipment, machinery, manufacturing or other processes, materials or substances and giving, by order, of such directions to such authorities, officers or persons as it may consider necessary to take steps for the prevention, control and abatement of environmental pollution, Sub-Section (3), of Section 3 of the said Act provides that the Central Government may, if it considers it necessary or expedient to do for the purpose of this Act, by order, published in the Official Gazette, constitute an authority or authorities by such name or names as may be specified in the order for the purpose of exercising and performing such of the powers and functions (including the power to issue directions under Section 5) of the Central Government under the said Act and for taking measures with respect to such of the matters referred to in sub-Section (2) as may be mentioned in the order and subject to the supervision and control of the Central Government and the provisions of such order, such authority or authorities may exercise the powers or perform the functions or take the measures so mentioned in the order as if such authority or authorities had been empowered by the said Act to exercise those powers or perform those functions or take such measures.  Without prejudice to the provisions of sub-Section (3) of Section 3, Section 23 of the said Act empowers the Central Government by Notification in the Official Gazette to delegate, subject to such conditions and limitations as may be specified in the notifications, such of its powers and functions under the said Act (except the powers to constitute an authority under sub-Section (3) of the Section 3 and to make rules under Section 25) as it may deem necessary or expedient to any officer, State Government or other authority.  Similarly, Section 5 enjoins that notwithstanding anything contained in any other law, but subject to the provisions of the said Act, the Central Government may, in the exercise of its powers and performance of its functions under the said Act, issue directions in writing to any person, officer or any authority and such person, officer or authority and such person, officer or authority shall be bound to comply with such directions.  By Sanding Order 881 (E) dated 22nd September, 1988, issued by the Ministry of Environment & Forests in exercise of the powers conferred by Section 23 of the said Act, the Central Government has delegated the powers vested in it under Section 5 of the said Act to the State Government of Goa, subject to the condition that the Central Government may revoke such delegation of powers in respect of all or any one of the State Governments or may itself invoke the provisions of Section 5 of the said Act, if in the opinion of the Central Government such a course of action is necessary in public interest.
10. Section 7 of the said Act provides that no person carrying on any industry, operation or process shall discharge or emit or permit to be discharged or emitted any environmental pollutants in excess of such standards as may be prescribed.  Section 10 of the said Act deals with powers of entry and inspection. Section 10 (1) provides that subject to the provisions of this Section, any person empowered by the Central Government in this behalf shall have a right to enter, at all reasonable times with such assistance as he considers necessary for the purposes mentioned thereunder.  In the Standing Order 83 (E) issued in exercise of the powers conferred under sub-Section (1) of Section 10 of the said Act, the Central Government has empowered the persons listed in the table thereunder for the purposes of that sub-Section, and in this table, the Chief Inspector of Factories, State Pollution Control Board and the officers empowered by State Board under Sections 21 and 23 of the Water (Prevention and Control of Pollution) Act, 1974 or under Section  24 of the Air (Prevention and Control of Pollution) Act, 1981, figure besides others.  Power to take sample and the procedure to be followed in connection therewith is provided under Section 11 of the said Act.  Section 11 (1) provides that the Central Government or any officer empowered by it in this behalf shall have power to take, for the purpose of analysis, samples of air, water, soil or other substance from any factory, premises or other place in such manner as may be prescribed. Under Standing Order 84 (E) dated 16.2.1987, issued in exercise of the powers conferred under sub-Section (i) of Section 11 of the said Act, the Central Government has empowered the persons listed in the table thereunder for the purposes of that section and the Chief Inspector of Factories, as well as the State Pollution Control Board and the officers empowered by State Board under Sections 21 and 23 of the Water (Prevention and Control of Pollution) Act, 1974 or under Section 24 of the Air (Prevention and Control of Pollution) Act, 1981 figure in the said table.  The procedure for taking sample is contained in Section 11 (3) of the said Act and Rules 6 and 7 of the said Rules.
11. The said Act contains provision for setting up of environmental laboratories; appointment of Government Analysts.  Section 12 (i) of the said Act provides for establishment/recognition of the environmental laboratories. Section 13 provides for appointment/recognition of Government Analysts for the purpose of analysis of samples of air, water, soil or other substance sent for analysis to any environmental laboratory established or recognized under sub-Section (1) of Section 12 of the said Act.  Section 14 provides that any document purporting to be a report signed by a Government Analyst may be used as evidence of the facts stated therein in any proceedings under the said Act.  By Standing Order 728 (E) dated 21.7.87 issued by the Ministry of Environment and Forests in exercise of powers conferred by clause (b) of sub-Section (1) of Section 12 and Section 13 of the said Act, the Central Government has recognized the laboratories specified in column (2) below, as environmental laboratories to carry out the functions entrusted to the environmental laboratories under the said Act and the said Rules made thereunder and has specified the persons in column (3) of the table to be the Government Analysts for the purpose of analysis of samples of air, water, soil or other substances sent for analysis by the Central Government or the officer empowered under Section 11 of the said Act.  In this table, serial numbers 38, 71 and 82 pertain to the State of Goa, which are as under:
TABLE

Sl. 

Name of the Laboratory


Name of the Analyst
No.

(1)



(2)




(3)

------------------------------------------------------------------------------------------------------------38. 
Industrial Hygiene Laboratory, Inspector

1. Dr. Pradeep R. Padwal,

Of Factories and Boilers, Government of

     Medical Inspector of


Goa, Altinho, Panaji (Goa)



     Factories.
2. Mr. A.A. D’Souza, Labour Inspector (Chemist)
3. Mrs. Vtalda Pinto, 

Laboratory Technician

4. Mr. Prakash Usgaonkar,
Laboratory Assistant

71. 
National Institute of Oceanography,


1. Dr. R. Sen Gupta,


Dona Paula, Panaji, Goa.



     Dy. Director









2. Dr. A.H. Parurkar,









    Asst. Director









3. Dr. Chandrabhushan Rao,









     Asst. Director

82.
Environmental and Pollution Control Wing

1.Mr.Venketesh Anantprabhu

Laboratory, Directorate of Health Services,

   Chodnekar, Scientific 


Goa Medical College Complex Building,

   Officer

(Post Office), Santa Cruz, Ilhas, Goa.


2. Mr. Pandurang Balkrishna           

    Sinai Hegde

    Senior Scientific Assistant

3. Mr. Narendra Shrihari 

    Shirodkar, 
    Scientific Assistant,

5. Mr. Madan Narasinha Naik

Scientific Assistant.

The functions of environmental laboratories are enumerated under Rule 9 of the said Rules.

12. Reverting to the main grievance of the petitioners, Section 19 of the said Act provides for cognizance of offences and it reads as under:

“19. No court shall take cognizance of any offence under this Act except on a complaint made by –

(a) the Central Government or any authority or officer authorized in this behalf by that Government, or

(b) any person who has given notice of not less than sixty days, in the manner prescribed, of the alleged offence and of his intention to make a complaint, to the Central Government or the authority or officer authorized as aforesaid.”

Rule 11 of the said Rules provides for manner of giving notice and it reads as under:

“11. The manner of giving notice under clause (b) of Section 19 shall be as follows, namely:-
(1) The notice shall be in writing in Form IV.

(2) The person giving notice may send notice to-

(a) if the alleged offence has taken place in a Union territory
(A) the Central Board and

(B) Ministry of Environment and Forests (represented by the Secretary to Government of India);

(b) if the alleged offence has taken place in a State:-

(A) the State Board; and
(B) the Government of the State (represented by the Secretary to the State Government incharge of environment); and
(C) The Ministry of Environment and Forests (represented by the Secretary to the Government of India);
(3) The notice shall be sent by registered post acknowledgement due; and

(4) The period of sixty days mentioned in clause (b) of section 19 of the Environment (Protection) Act, 1986 shall be reckoned from the date it is first received by one of the authorities above.”
Form IV in which notice is to be given is as under:
“FORM IV

(See rule 11)

FORM OF NOTICE









By registered post









Acknowledgement due

Form (1)

Shri …………....................
……………………………

……………………………

To

……………………………

……………………………

……………………………

Notice under section 19 (b) of the Environment (Protection) Act, 1986

Whereas an offence under the Environment (Protection) Act, 1986 has been committed/is being committed by ………………………………
2. I/we hereby give notice of 60 days under section 19 (b) of the Environment (Protection) Act, 1986 of my/our intention to file a complaint in the court against ……………………………………………………………………………………………
(2) for violation of section of the Environment (Protection) Act, 1986/

In support of my/your notice, I am/we are enclosing the following documents (3) as evidence of proof of the Environment (Protection) Act, 1986.








Signature (s)

Place ……………….

Dated ………………

Explanation:

(1) In case the notice is given in the name of a company, documentary evidence authorizing the person to sign the notice on behalf of the company shall be enclosed to this notice.

Company for this purpose means a company defined in explanation to sub-rule (6) of rule 4.

(2) Here give the name and address of the alleged offender.  In case of a manufacturing/processing/operation unit, indicate the name/location/nature of activity, etc.

(3) Documentary evidence shall include photograph/technical reports/health report of the area, etc. for enabling enquiry into the alleged violation/offence.
(No. 1(18)/86-PL)

T.N. SESHAN, Secy.”
It may be noted that along with this notice, documentary evidence to be appended includes photograph/technical reports/health report of the area, etc. for enabling enquiry into the alleged violation/offence.  By Standing Order 394 (E) dated 16.4.87, issued in exercised of powers conferred under clause (a) of Section 19 of the said Act, the Central Government has authorized officers and the authorities listed in column (2) of the table thereunder for the purposes of said Section within jurisdiction mentioned against each of them in column (3) of that table, which is as under:
TABLE

Sl. 



Officer



Jurisdiction

No.

(1)



(2)




(3)

1.

Any Director, Joint Secretary,


Adviser or Additional Secretary



To the Government of India in



The Department of Environment,



Forests and Wildlife.



Whole of India

2.

The Chairman or Member Secretary
Of the Central Pollution Control

Board constituted under section 3 of

The Water (Prevention and Control of

Pollution) Act, 1974 (6 of 1974)

Whole of India
3.

The Government of the State


(represented by the Secretary to the


State Government incharge) of 



Environment.




Whole of the State

4.

The Chairman or Member Secretary

Of the State Pollution Control

Board constituted under section 4 of

The Water (Prevention and Control of

Pollution) Act, 1974 (6 of 1974) or a 
State Pollution Control Board constituted

Under section 5 of the Air (Prevention 

and Control of Pollution) Act, 1981 (14 of
1981).





Whole of the State

5.

Collector




Whole of Revenue District
6.

Zonal Officers of the Central Pollution



Control Board who have been delegated



Powers under sections 20, 21, 23 of the 

Water (Prevention and Control of

Pollution) Act, 1974 (6 of 1974) and 
Section 24 of the Air (Prevention and 
Control of Pollution) Act, 1981 

Area as laid down by the
(14 of 1981).




 Central Board
7.

Regional Officers of the State Pollution


Pollution Control Board who have been



Delegated powers under section 20, 21 and

23 of the Water (Prevention and Control of
Area as laid down by the

Pollution) Act, 1974 



 State Board

8.

Regional Officers of the State Pollution



Pollution Control Board who have been



Delegated powers under section 24 of the 

Air (Prevention and Control of Pollution) 
Area as laid down by the
Act, 1981.




State Board
9.

Any Regional/Zonal Officer or a 

Zonal/Regional area as 


Director in charge of a Region/Zone 

laid down by the Ganga



Of the Ganga Project Directorate

Project Directorate
10.

Any Deputy Secretary, Director,

Whole of the States in



Joint Secretary or Additional


which the Ganga Action



Secretary to the Government of 

plan is under implementation


India in the Ganga Project Directorate.

11.

Joint Director (Legal) in the Department



Of Environment, Forests and Wildlife,



Ministry of Environment and Forests,



New Delhi – 110 003



Whole of India.

The authorities mentioned in this table are bound to take cognizance of the notice given by a citizen under Section 19(b) of the said Act, inquire into the complaint, take samples and after analyzing if any offence is disclosed, to file complaint in the Court.  In case the authorities do not take any action, a citizen, after the expiry of 60 days, can file a complaint in Court. Section 19(b) of the said Act is a salutary provision in the direction of fulfillment of fundamental duty of a citizen under Article 51A(g) of the Constitution of India.  The petitioners, in the light of this fundamental duty, had approached the authorities under Section 19(b) of the said Act, but, unfortunately, the authority concerned did not choose to perform its statutory obligation.  It was only by way of interim orders passed in this petition that the directions were given vide orders dated 24.4.1992 and 19.4.1993 to the authorities to take samples from the Dorwol Springs, from the nullah leading from the Zuari Agro Chemicals factory to the open sea and to draw air samples around Zuari Agro Chemicals Limited complex.
There is no dispute that the said Act does not make a specific provision to provide a copy of the report to the citizen who has given notice to the concerned authority under Section 19(b) of the said Act.  Such report is, however, required to be provided by the authorities to the citizen filing the complaint under Section 49 of the Water (Prevention and Control of Pollution) Act, 1974 as well as under Section 43 of the Air (Prevention and Control of Pollution) Act, 1981.  Section 49 of the Water (Prevention and Control of Pollution) Act, 1974, reads as under:
“49. ((1) No court shall take cognizance of any offence under this Act except on a complaint made by –

(a) A Board or any officer authorized in this behalf by it; or
(b) any person who has given notice of not less than sixty days, in the manner prescribed, of the alleged offence and of his intention to make a complaint, to the Board or officer authorized as aforesaid,
and no court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first call shall try any offence punishable under this Act.)

((2) Where a complaint has been made under clause (b) of sub-section (1), the Board shall, on demand by such person, make available the relevant reports in its possession to that person:

Provided that the Board may refuse to make any such report available to such person if the same is, in its opinion, against the public interest.)

((3) Notwithstanding anything contained in section 29 of the Code of Criminal Procedure, 1973), it shall be lawful for any (Judicial Magistrate of the first class or for any Metropolitan Magistrate) to pass a sentence of imprisonment for a term exceeding two years or of fine exceeding two thousand rupees on any person convicted of an offence punishable under this Act.”
Section 43 of the Air (Prevention and Control of Pollution) Act, 1981, reads as under:


“43. ((1) No court shall take cognizance of any offence under this Act except on a complaint made by –

(a) A Board or any officer authorized in this behalf by its; or

(b) any person who has given notice of not less than sixty days, in the manner prescribed, of the alleged offence and of his intention to make a complaint, to the Board or officer authorized as aforesaid,

and no court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first call shall try any offence punishable under this Act.
((2) Where a complaint has been made under clause (b) of sub-section (1), the Board shall, on demand by such person, make available the relevant reports in its possession to that person:

Provided that the Board may refuse to make any such report available to such person if the same is, in its opinion, against the public interest.)”
14. Keeping in view the purpose behind introduction of Section 19 (b) of the said Act which, is for the purpose of fulfillment of a fundamental duty under Article 51A(g) of the Constitution of India, it is incumbent on the authorities to furnish relevant reports to a citizen who is conscious of his obligation of fulfill the fundamental duty under the Constitution.  Such report will be required to be filed along with the complaint in case the Government and its Officers do not take any action on the notice given by a citizen.  Even, under Section 4 of The Goa Right to Information Act, 1997, a citizen is entitled to such reports of the samples taken in pursuance of notice given by a citizen under Section 19(b) of the said Act.  Whether the samples are required to be taken, would depend upon the material furnished by a citizen in support of the notice.  Once the samples are taken and sent for analysis, the authorities are bound to furnish copies of the reports to the citizen who has given notice under Section 19 (b) of the said Act, subject, however, to the rider that furnishing of the reports may be refused if, in the opinion of the authority, the same is  against public interest.  Such provision exists under Section 49 of the Water (Prevention and Control of Pollution) Act, 1974 and Section 43 of the Air (Prevention and Control of Pollution) Act, 1981. The Board is bound to furnish such reports to the citizen who has complained, unless the Board is of the opinion that furnishing of the same is against public interest.

15. In accordance with Section 11(1) of the said Act, the respondents, besides other officers mentioned in Standing Order 84(E) dated 16.2.1987 have, for the purpose of analysis, powers to take samples of air, water, soil or other substances from any factory, premises or any other place, in such manner as may be prescribed and forward the same for analysis to the laboratories/Government Analyst appointed/recognized under the said Act.  The list of officers to enter and inspect any place under Section 10(1) of the said Act is given in Standing Order 83 (E).  Nevertheless, the notice under Section 19(b) of the said Act can be given only to the authorities specified in the Standing Order 394 (E) dated 16.4.1987 and these authorities are bound to inquire into the complaint and furnish the reports to the person making complaint under Section 19(b) of the said Act.  These authorities can direct any of the authorities designated under Section 11(1) of the said Act, having expertise in the field, to take samples of air, water, soil or other substance from any factory, premises or other place in such manner as may be prescribed. Such directions can be issued under Section 5 read with Section 23 of the said Act and delegated powers thereunder read with Rule 4 of the said Rules.
16. In other words, the authorities under Section 19(a) are required to monitor the matter once a notice under Section 19(b) is received and after making necessary inquiry and satisfying themselves that samples are required to be taken can direct the authorities designated under Section 11(1) of the said Act, having expertise in the field, to take samples and forward the same to laboratories established or recognized under Section 12 of the said Act for analysis by Government Analysts appointed or recognized under Section 13 of the said Act.  After analysis of the samples, report shall be furnished to the citizen who has given notice under Section 19(b) of the said Act, subject, of course, to the rider that furnishing of report may be refused if, in the opinion of the authority, the same is against public interest.
17. During the pendency of the petition, directions were issued on 19.4.1993 to the authorities to take water and air samples and submit reports after analysis.  The reports were, accordingly, received.  Thus, the prayers in the writ petition have been met.  In view of the same and discussion above, the writ petition stands disposed of in terms of the observations made in paras (14), (15) and (16) of this Judgment and Rule is made absolute accordingly, with no order as to costs.
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Barreto, alias Francisco Barreto
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Registered Society, with its 
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….. Petitioners
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3. The Chief Inspector of
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Heard.
The application prays for water samples from Darwal Springs and from the nullah leading from the Zuari Agro Chemicals factory to the open sea be drawn for analysis by National Institute of Oceanography, D.Paula.  At the same time, the application also prays for analysis of air samples as per the parameters given in the Schedule annexed to the application by the Environment and Pollution Control Wing, Bambolim.  
Application is granted and, accordingly, National Institute of Oceanography is directed to draw up the samples on or before 30th April, 1993 and upon analysis send the report to this Court within 4 weeks therefrom.  A similar direction is made to the Environment and Pollution Wing, Bambolim to draw air samples in accordance with the practice around Zuari Agro Chemicals Limited complex.  Such samples to be collected on or before 30th April, 1993 and report to be submitted to this Court within 4 weeks from that date.
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