IN THE HIGH COURT OF JUDICATURE PANAJI BENCH GOA

WRIT PETITION NO. 23 OF 1987

1. Shri Leonard F. Luis Azaredo, son of Sebastiao,

Azaredo, aged about 56 year, at present residing 

at Utorda, Majorda, Salcete, Goa


…
PETITIONER


VERSUS

1. Union of India through the Secretary, Ministry

of Steel and Mines, New Delhi.

2. The Union Territory of Goa, Daman and Diu,

through the Administrator with office at the

Secretariat, Panaji, Goa.

3. Economic Development Corporation Ltd.  with

office at Trionara Apartments, Panaji, Goa

…
RESPONDENTS

Mr. M.B. DaCosta, Advocate for the Petitioner.

Mr. G.U. Bhobe, Government Advocate for the Respondents

WRIT PETITION NO. 24 OF 1987

1. Dattaram B. Parab, 
married, Mine Owner, Aquem Alto,

Margo, Goa.





…
PETITIONER


VERSUS

1. Union of India, through the Secretary, 

Ministry of Steel & Mines, New Delhi.

2. The Union Territory of Goa, 

Daman and Diu, through the Administrator 

with office at theSecretariat, Panaji, Goa.

3. Economic Development Corporation Ltd.  

with office at Trionara Apartments, Panaji, Goa.

4. Shri Walfrido Antao, House No. 257, Arossim,

Cansaulim-Salcete Goa.



…
RESPONDENTS

Mr. M.B. DaCosta, Advocate for the Petitioner.

Mr. G.U. Bhobe, Government Advocate for the Respondents Nos. 1, 2, and 3.

Mr. F. Rebello, Advocate with Mr. G.D. Kirtani, Advocate for the

Respondent No. 4.

WRIT PETITION NO. 25 OF 1987

1. Dattaram B. Parab, 
married, Mine Owner, Aquem Alto,

Margo, Goa.





…
PETITIONER


VERSUS

1. Union of India, through the Secretary, 

Ministry of Steel & Mines, New Delhi.

2. The Union Territory of Goa, 

Daman and Diu, through the Administrator 

with office at theSecretariat, Panaji, Goa.

3. Economic Development Corporation Ltd.  

with office at Trionara Apartments, Panaji, Goa.
…
RESPONDENTS

Mr. M.B. DaCosta, Advocate for the Petitioner.

Mr. G.U. Bhobe, Government Advocate for the Respondents

WRIT PETITION NO. 145 OF 1987

1. The Goa Foundation, 
represented by it Secretary, 

Dr. Claude Alvares, Parra, 

Bardez – Goa.





…
PETITIONER.


VERSUS

1. State of Goa, by its 
Chief Secretary, Secretariat,

Panaji- Goa

2. Union of India, through the
Secretary, Ministry of Mines,

New Delhi.

3. M/s A.H. Jaffer & Sons, 
Panaji, Goa.

4. Shri D.B. Parab,
Margao – Goa.

5. Shri Leonard J.Luis
Azaredo, Margo – Goa



…
RESPONDENTS

Mr. F. Rebello, with Shri G.D. Kirtani, Advocates, for the Petitioner.

Mr. V.B. Nadkarni, Advocate General for respondents Nos. 1 and 2.

Mr. J. Dias, Sr. Advocate, with Mrs. S. Albuquerque, Advocate for

the Respondents Nos. 3 and 4.

Mr. M.B.D’Costa, Advocate for the Respondents Nos. 5 & 6.

CORAM : V.A. MOHTA & Dr. C.F. COUTO, JJ.





        Dated:
November 10/15, 1989.

ORAL JUDGMENT:  (Per V.A. Mohta, J.)


Since common question arises in these four petitions, they are heard together and are being disposed of by this common judgment.

2.
By virtue of authority conferred u/s 4-A of the Mines and Mine als (Regulation & Development) Act, 1957 (the Act), the State Government of Goa by orders dated 13th January 1987 prematurely terminated the existing leases for mining silica-sand and decided to grant those leases in favor of a Government Company – the Economic Development Corporation of Goa Daman and Diu Limited (EDC).  Two lessees; Leonard F. Luis Azaredo (Petitioner in Writ Petition no. 23/1987) and Dattaram B. Parab (Petitioner in Writ Petition Nos. 24/1987 and 25/1987) have questioned the validity of the said orders in those three petitions.  The Goa Foundation (Petitioner in Writ Petition No. 145.1987) – a Society-  whose one of the objects is to halt the ecological degradation of the Goan environment and to restore the ecological balance – has questioned the validity of the decision to grant those leases in favor of the EDC, on the ground that the silica-sand from the dunes or beaches of Goa has already been over exploited and any further mining operation will irreparably damage the environment. 

3.
Between 1969 and 1976, in all six leases for mining silica-sand in favor of in all four lessees including the two petitioners before us, were created for a period of 20 years.  In the year 1980, proceedings u/s 133, Criminal Procedure Code were initiated against those lessees on the basis of a report filed by the C.I.D. Police Inspector.  The S.D.O. South Goa, however, dropped the proceedings.  Thereafter a fresh police report was filed u/s 133, Criminal Procedure Code but the matter was not pursued.  The Central Government after consulting the Goa, Daman and Diu made a request to the Government of Goa, Daman and Diu to make a premature termination of the leases, on receipt of which the Government of Goa, Daman and Diu had passed an order dated 29.10.1983 terminating the leases u/s 4-A of the Act and decided to grant them in favor of the EDC.  This order was impugned by those lessees in Writ Petition Nos. 170/1983, 171/1983, 172/1983, 18/1984, 19/1984 and 52/1984 which were disposed of by this court by a common judgment dated 29th April 1985.

4.
Four challenges were raised against the said order dated 29.10.1983.  (1) Section 4-A of the Act, which has been inserted in the Act by Act No. 56 of 1972, could not retrospectively govern the prior leases, (2) the order was politically motivated against the two lessees M/s A.H. Jaffer & Sons and Mr. Abdul Razak and in order to give color of bonafides, even other leases were terminated, (3) the order was vitiated on account of non-observation of the principles of natural justice and (4) the order was bad since it was not reasoned.  The challenges 1, 2, & 4 were repelled and challenge no. 4 was upheld.  This court directed the Central Government to accord opportunity to the lessees to file representations and to consider the same before forming its opinion in the matter of requesting the State Government to take steps for premature termination of leases.

5.
The lessees made representations to the Central Government.  Report in respect of certain breaches of conditions by the two lessees viz; M/s A.H. Jafar & Sons and Mr. Abdul Razak – was called by the Central Government and thereafter once again an opinion was formed to make a request to the Government of Goa, Daman and Diu for making premature termination of leases.  On the basis of that mandatory request the Government of Goa, Daman & Diu passed an order-dated 11.10.1985.

6.
Petitioner Mr. Dattaram B. Parab filed two writ petitions bearing Writ Petition Nos. 268 and 269 of 1985, challenging the order on the ground that his representation to the Central Government in respect of the two leases was not at all considered.  The case of the Government of India that no such representation was received was not accepted by the court and by a common order dated 24.10.1985, the impugned order dated 11.10.1985 was quashed and the Central Government was directed to consider the representation afresh.  Petitioner Mr. Leonard F. Luis Azaredo also made a similar grievance in Writ Petitions No. 273/1985 which also was allowed by the order dated 24.12.1985 granting a similar relief of consideration of the representation.

7.
By order dated 3.12.1986, the Government of India rejected the representation of these two petitioners and requested the Administration of Goa, Daman and Diu to take action for premature termination of their leases u/s 4-A of the Act, a material portion of which reads thus:-

“On consideration of the representations made by the petitioners in the light of the comments of Goa Administration, it became evident that the extraction of silica sand by the petitioners from the area has been causing damage to the environment and ecology resulting in removal of sand dunes and subsequent water-logging, pollution of ground water table, retardation of agriculture etc.  Different reports on this account also support the view that the extraction of silica sand in the area shall lead to a position which is detrimental to ecology.”

In pursuance of that mandatory request, the Government of Goa, Daman and Diu passed the impugned order dated 13th January 1987.


The Government of India as well as the Administration of Goa, Daman and Diu have supported the requests/orders on the basis of a policy decision to discontinue all the leases for mining silica-sand in Goa in the interest of maintaining ecological balance.  This stand is reflected in the affidavits filed by Shri R.S. Garg, Under Secretary to the Government of India, Ministry of Steel and Mines and Shri Ashok Bakshi, Director of Industries and Mines, Government of Goa.

8.
Mr. M.B.D’ Costa, the learned counsel for the lessees have been terminated for political considerations and therefore, the orders are malafide.  Having heard him, Mr. G.U. Bhobe, the learned advocate for the Union of India and the State of Goa and Mr. F. Rebello, the learned counsel for the Intervener Mr. Walfrido Antao – Respondent No. 4 in Writ Petition No. 24/1987 and the petitioner- Goa Foundation in Writ Petition No. 145/1987, we do not find any substance in this contention.  Allegations or malafides were and are against Mr. Naik, the erst-while Minister for Industries and Mines in the Administration of Goa, Daman and Diu who is said to have had strained relations with the lessees M/s A.H. Jaffar and Sons and Mr. Abdul Razak and who in order to wreck vengeance against those two lessees deliberately decided to terminate all the leases to give appearance of bonafides to the action.  Thus it will be seen that even according to these petitioners, Mr. Naik had no personal ill-will against them.  Mr. Naik was not made a party either in the earlier petitions or in these petitions.  No allegations against any official of the Central Government was and is made.  Considering all these circumstances, this court had repelled the attack of malafides in common judgment dated 29th April 1985 given in six writ petitions filed by all the lessees.  No new material has been placed before us on the basis of which a different conclusion is warranted. 

9.
The policy decision does not appear to have been taken suddenly.  Story relates back to the meeting of the State Programming Board dated 8th March, 1979, which was attended by several high level officers and experts on ecology in which it was decided to submit a detailed report to the Geological Survey of India on the subject so that the matter could be taken up with the Government of India to stop the mining operation of the silica-san on the beaches of Goa.  The Minutes record the assurance of the Chairman that neither renewal of the existing leases would be permitted nor any new lease would be granted.  On or about 22nd May 1979, the Planning Commission constituted a Task Force under the Chairmanship of Dr. M.S. Swaminathan, Member, Planning Commission to prepare eco-development plan for the Goa region.  On 9th September 1979, the Dy. Director General, Southern Region, Geological Survey of India submitted a report to the Director of Industries and Mines, Government of Goa, Daman and Diu observing:

“The exploitation of sand in the fragile coast will lead to inundation leading the spreading of tidal marshes which in turn will pollute the precarious ground water table causing hardships to the local inhabitants, retard agriculture and destroy the natural scenic beauty for which Goa is so famous.”

10.
The Task Force submitted a report on 15th March 1982 in which, on the subject of extraction of silica-sand in Goa, it was observed that suitable legislative administrative measures should be taken up to discontinue silica-sand mining and determine the mining leases in respect of all areas where heavy scouring and recession of coastal lines was resulting from the mining operation.  The said report made a reference to the unsuccessful attempts of the Government of Goa, Daman and Diu to cancel the mining leases and recommended suitable amendment to the Act to authorize the Government to prematurely determine the lease when mining operation cause damage to ecology.

11.
It may be mentioned that there was some discussion on the subject in the Town Planning Committee meeting dated 20.5.1975 in which a vies against the extraction of silica-sand from dunes and beaches of Goa was expressed.  On 2.5.1979, the Director, National Institute of Oceanography had informed the Director of Health Services, Government of Goa, Daman & Diu that the extraction of sand from certain shores of Goa was in progress without any strict vigilance or check on the thickness of the surface sedimentary deposit and such extraction would be and large contribute to deleterious effect and irreparable loss may result to the existing Goa shores.  A strong recommendation either to revoke the leases or to effectively control the mining operation was also made.

12.
We may notice at this stage that section 4-A of the Act has been now amended by the Mines and Minerals (Regulations and Development) Amendment Act, 1986, which was brought in force on 10th January 1987.  Amended section 4-A specifically provides for premature termination not only “in the interest of preservation of natural environment, control of floods, prevention of or communication or to ensure safety of buildings, monuments or other structures or for conservation of minerals resources or for maintaining safety in the mines or for such other purposes, as the Central Government may deem fit.”  New provision added to sub-section (2) of section 4-A vests a discretion in the State Government to grant a prospecting license or mining lease in favor of the Government company or Corporation owned or controlled by the Government.

13.
On the basis of the expert study, the Goa Administration put in motion the process of terminating all mining leases of silica-sand in December 1982 and approached Central Government to examine the matter from the point of view of exercising its powers u/s 4-A of the Act.  After examining several export reports and holding consultations with the Government of Goa, Daman and Diu, the Central Government formed the requisite opinion and on 19th September 1983 requested the Goa Administration to prematurely terminate all the six mining leases then existing and to grant them in favor of the EDC and the Goa Administration had issued the order dated 29.10.1983 which were the subject matters of challenge in six writ petitions decided by a common judgment dated 29.4.1985.

14.
What transpired after the judgment and up to the date of impugned order dated 13th January 1987 has already been noticed earlier.  In this back-ground, it is very difficult to accept the submission that the policy decision was a hoax and was not taken in public interest.  There is ample material on record in support of the policy decisions which has been the result of a long drawn process of research and study by those who know the subject.  Courts are ill equipped to question the correctness or the validity of such policy decisions.

15.
Certain limited grounds of attack such as malafides, discrimination are undoubtedly avoidable but there is nothing to substantiate any such ground.  We have already indicated as to how allegation of malafides are not substantiated.  Discrimination, if any, between the lessees would perhaps have provided some evidence of absence of the bonafide of the administration but even that does not exist.  All the private lessees have been treated uniformly.  Neither any fresh lease nor any renewal has been granted in favor of any one after 1976.  There is not scope even to charge either Government with discrimination.  It is contended that decision to grant lease in favor of EDC is itself discriminatory and so also against the policy decision.  The submission cannot be accepted since the EDC belongs to a class different from the private lessees and this classification is well recognized in section 4-A itself, and thus has a nexus with the object sought to be achieved by the Act.  Apart form the fact that by now the State of Goa has taken a decision not to grant these leases even to the EDC, it does not appear that initial decision of creation of leases in favor of a Government Company was a circumstance indicating the hollowness of the policy decision.  The EDC being a Government Company as defined u/s 2 (18) of the Indian Companies Act, was completely under the control of the State Government and could be effectively directed at any time to completely stop the mining activity or to carry on extraction only to a bare minimum.  It is obviously for such prudent and discriminating mining that section 4-A permits premature transfer of such leases from private sector to public sector.  Neither the power nor its exercise in the instant cases can be said to be against the policy. 

16.
Genuineness of the formation of opinion by the Central Government has been questioned also on the ground that no such opinion has been formed by the Central Government in respect of certain leases for mining silica-sand in the State of Maharashtra and Karnataka.  We cannot accept this submission as correct.  Each State is a class by itself.  We don not know the locations of the mines in respect of which the leases referred to in the petitions are created in those States.  We also do not know the extent of exploitation of these mines in those States and so also the circumstances under which they are created and/or renewed.  It is not as if those State Governments made recommendation for premature termination of those leases and yet the Central Government has over ruled them. Under all these circumstances, no comparison like this can be validly made.  Goa coast line is fragile, has peculiar features and is quite different from the coast line of the State of Maharashtra and Karnataka, as will be clear from various reports including the report dated 9-9-1979 of the Geological Survey of India, Southern Region.  On the Geomorphology of Goa, it says:

“There are five drainage basis of Goa.  They are the Chapora, Sal, Talpona, Zuari and Mandavi.  The Mandavi basin is the largest.  It has three sub-basins and nine minor basins.  The mouth of the Mandavi river is estuarine and is washed by tidal waves that advance parallel or sub parallel to the coast line.  The Zuari has two-basins and five minor basins.  The drainage pattern of Goa clearly indicates that they follow distinct fracture system and are mostly rectilinear.  The denudational pattern is always seen bounded by fractures/line-aments.  The study of the line-aments pattern from serial photographs indicates that a majority of the fractures are parallel to the coast line.”

17.
It may be mentioned that even this Court in its Judgment dated 29th April 1985 has made the following observations on the subject:

“We cannot but emphasize that the mineral like silica sand makes the dunes and beaches that have given distinctive dress to this territory.  The gorgeous seas that skirt the shores of this region abound in this mineral wealth.  But that is not merely an item for exploitation or expropriation.  But it also is an item needing preservation and protection.  Sands herein offer a vital link to man standing between the sea and shore and boundary of land from water.  If not properly planned or wisely developed and allowed to be extracted unmindful of its result the very balance it maintains is likely to be affected leading to hazardous results to human growth.  The unique and distinctive sea-front not only makes the geography of is the area bountiful, but surely beautiful.  Aesthetics and economics are intermingled in a fine way in these fine sands.  Climate as well as ecological reasons exist as to why the mineral development this side should be undertaken with total perspective and be well-planned and its exploitation undertaken to enrich rather than impoverish this natural treasure.  All these factors we hope will be kept in view by every authority concerned so as to preserve, protect and prospect to greater use the basic naturals wealth that is under their management.”

18.
In viting our attention to rule 27 of the Mineral Conservation and Development Rules, 1958, which deals with the power of the Controller to issue directives from time to time, it is contended that it is possible for the Government to control and regulate the expliltation of mines and under the circumstances, there was no justifications for premature termination of the leases.  We do not agree.  The scope and purpose of regulation of mining leases under rule 23 and premature termination of u/s 4-A is entirely different.  Moreover ideal is not always practical. 

19.
Inviting our attention to paragraph 4 of the order dated 30.12.1986 passed by the Central Government in which there is a reference to the contravention of conditions of the mining leases and resort to slaughter mining by the two petitioners, it is contended that as a matter of fact, the premature termination of the leases is on the ground of alleged breaches of conditions of leases and, therefore, bad being in violation of rule no. 27 of the Mineral Concession Rule, 1960.  On reading the order as a whole and considering the stand taken in the return as well as in the submissions made before us on behalf of the Central Government as well as the State Government, it is clear that a reference to the contravention of conditions of mining lease and slaughter mining is merely incidental and the whole thrust of the opinion of Central Government is upon the policy decision based on expert reports.  It is significant to notice that no enquiry about breaches of conditions of these leases was ever made, as was done in the matter of leases in favor of M/s A.H Jaffar & Sons and Mr. Abdul Razak.

20.
Section 16 of the Act was relied upon in support of a contention that the orders of premature termination of leases is bad because they  do not provide for payment of compensation, as is provided in respect of the reductions of any area covered by the existing lease.  The submission is basically incorrect.  In the first place, section 16 deals with the subject of power to modify mining lease granted before 25th October 1949.  That apart payment of compensation is provided for only in the matter of reduction of area covered by the lease during its subsistence.  The instant cases are premature termination of the leases permitted by the Act itself. 

21.
Reliance was placed by the learned counsel for lessee petitioners upon the case of Barim Chemical Limited vs. Company Law Board  (AIR 1967 SC 295), which lays down that formation of opinion by the Central Government under section 4-A though a subjective process, must be based upon relevant material.  We are unable to see how ratio of that decision helps the lessees-petitioners because the material for the formation of the subjective satisfaction of the Central Government under section 4-A has been in abundance.  

22.
It was contended that before the new section 4-A was brought into force, there was no power for premature termination of lease for ecological reasons and since the opinion of the Central Government was formed prior to the date of coming into force of new section 4-A, it is bad being based on consideration extraneous and irrelevant then.   The submission cannot be accepted, for it ignores the very object of the Act.  Declaration as to expediency of Union control made under section 2 of the Act, as contemplated by Entry 54 in list I of the Seventh Schedule in respect of ‘Regulation of mines and mineral development’ which is essentially a subject covered by Entry 23 in List II, has to be and in fact has been made in public interest.  This public interest has to be the paramount consideration in interpreting various provisions of the Act which clearly aim at conservation of our mineral wealth and its exploitation, if necessary, only at reasonable level with a view to secure optimum benefit for the people at large.  The terminology ‘it is expedient in the interest of regulation of mines and mineral development so to do’ used in the old section 4-A in our view was wide enough to include the maintenance of ecological balance and environment which is in public interest.  It appears to us that the relevant part of amendment has been brought about only ex abundanti cautela.  There is, therefore, no warrant for a conclusion that the impugned order could not have been passed under section 4-A.

23.
Our attention was drawn to the judgment of this court dated 4.12.1987 in Writ Petition Nos. 259 and 260 of 1985 filed by Abdul Razak and M/s A.H. Jaffar & Sons by which the orders dated 11.11.1985 passed against them have been quashed and set aside.  It is contended that the same results must follow also in these petitions.  No, those petitions have been allowed for entirely different reasons peculiar to them.  Allegations about specific breaches of the conditions of leases were made against them and in the representations those lessees had put up certain defenses.  The Central Government ordered joint inspection to ascertain the factual position before taking a decision on their representations made offer the remand by the court.  The joint inspection report was clearly in favor of those lessees and was totally ignored by the Central Government.  For this reason and for this reason alone, the court quashed the impugned order.  No other point has been considered in that decision and under the circumstances, ratio of that decision will have no application to the points raised and considered in these petitions.  We are informed that the State Government of Goa has already filed an appeal before the Supreme Court which is still pending.

For all these reasons, we uphold the validity of the impugned orders dated 13.1.1987 and dismiss the three petitions filed by the two lessees.

24.
This takes us to the petition filed in public interest by the Goa Foundation according to which mining of silica-sand in Goa should be totally prohibited in the interest of ecological balance. It has challenged the decision to grant the leases to the EDC.  The four lessees (the respondent 3 to 6 in that petition) have raised a preliminary objection to the maintainability of this petition in public interest, firstly on the ground of absence of locus and secondly on the ground of absence bonafides.  It is contended that the petition is politically motivated and is unnecessary, since the State Government had already taken a policy decision for premature termination of the private leases.  Having regard to the whole back-ground including the object of the said Society, the status of the persons who have formed it and the cause for which the Society is fighting, we do not see any substance in the preliminary objections.  The allegation about political motivation are blissfully vague and are not substantiated. 

25.
The stand of the Society is that exploitation of silica-sand from the mines by the EDC is also likely to affect the Goa ecology and environment adversely and hence should not be permitted.  The point has become purely academic since the State Government has not filed a pursis that it is no more interested in executing leases in favor of the EDC as per order dated 13.1.1987 Mr. F.Rebello, the learned counsel for the Society after perusing the said pursis has not pressed the broad and general relief claimed in the petition about not granting any fresh lease in respect of the mining of the silica-sand in any part of Goa.  He, however, contended that we should order stoppage of mining operations also against the two lessees M/s A.H. Jaffar & Sons and Mr. Abdul Razak.  Having before the Supreme Court, we do not think that it will either be legal or proper for us to interfere with that pending matter.  We are informed by the State Government that the term of one of those three leases has already expired and a policy decision has been taken not to renew the same.  We have no doubt that the State Government will stick to its stand.

26.
Conclusion:

Writ Petition Nos. 23/1987, 24/1987, and 25/1987 are dismissed and rules discharged.

The State of Goa is directed not to create any fresh leases in respect of areas covered by the existing six leases in favor of anyone.  The State is also directed not to renew those leases.  To that extent Writ Petition No. 145/1989 is allowed and the rule therein made absolute. 

No order as to costs in all these petitions.

27.
Mr. M.B.D’ Costa orally applied under act 134-
A of the Constitution for Certificate of fitness to appeal to the Supreme Court and also prayed for continuation of the interim order of stay passed in first three writ petitions. 


Both prayers are rejected.

ly
